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U.S. Customs Service 


Treasury Decisions 


(T.D. 92-106) 
FOREIGN CURRENCIES 
DaiLy RaTEs FOR COUNTRIES NOT ON QUARTERLY LisT FOR OCTOBER 1992 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, October 12, 1992. 


Greece drachma: 


October 1, 1992 $0.005433 
October 2, 1992 .005496 
October 5, 1992 .005526 
October 6, 1992 .005368 
October 7, 1992 .005333 
October 8, 1992 .005295 
October 9, 1992 .005188 
October 13, 1992 .005225 
October 14, 1992 .005262 
October 15, 1992 .005291 
October 16, 1992 .005252 
October 19, 1992 .005175 
October 20, 1992 .005081 
October 21, 1992 .005116 
October 22, 1992 .005110 
October 23, 1992 .005025 
October 26, 1992 .005008 
October 27, 1992 .005014 
October 28, 1992 .005013 
October 29, 1992 .004998 
October 30, 1992 .004990 


South Korea won: 


October 1, 1992 $0.001269 
October 2, 1992 .001269 
October 5, 1992 .001268 
October 6, 1992 .001266 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
October 1992 (continued): 


South Korea won (continued): 


October 7, 1992 $0.001269 
October 8, 1992 .001271 
October 9, 1992 .001270 
October 13, 1992 .001269 
October 14, 1992 .001270 
October 15, 1992 .001272 
October 16, 1992 .001272 
October 19, 1992 .001272 
October 20, 1992 .001273 
October 21, 1992 .001274 
October 22, 1992 .001272 
October 23, 1992 .001272 
October 26, 1992 .001273 
October 27, 1992 .001272 
October 28, 1992 .001271 
October 29, 1992 .001273 
October 30, 1992 .001273 


Taiwan N.T. dollar: 


October 1, 1992 $0.039745 
October 2, 1992 .039705 
October 5, 1992 .039672 
October 6, 1992 .039635 
October 7, 1992 .039620 
October 8, 1992 .039598 
October 9, 1992 .039577 
October 13, 1992 .039610 
October 14, 1992 .039604 
October 15, 1992 .039612 
October 16, 1992 .0389573 
October 19, 1992 .039547 
October 20, 1992 .039517 
October 21, 1992 .039494 
October 22, 1992 .039503 
October 23, 1992 .039487 
October 26, 1992 N/A 
October 27, 1992 .039413 
October 28, 1992 .039447 
October 29, 1992 .039417 
October 30, 1992 .039431 


(LIQ-03-01 S:NISD CIE) 
Dated: November 2, 1992. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





U.S. CUSTOMS SERVICE 


(T.D. 92-107) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR OCTOBER 1992 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 92-95 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, October 12, 1992. 


Austria schilling: 


October 20, 1992 $0.093532 
October 21, 1992 .094340 
October 22, 1992 .094118 
October 23, 1992 .092764 
October 26, 1992 .092357 
October 27, 1992 .092610 
October 28, 1992 .091941 
October 29, 1992 .092225 
October 30, 1992 .092123 


Belgium franc: 


October 20, 1992 $0.031908 
October 21, 1992 .032237 
October 22, 1992 .032175 
October 23, 1992 .031706 
October 26, 1992 .031616 
October 27, 1992 .031636 
October 28, 1992 .031546 
October 29, 1992 .031536 
October 30, 1992 .031486 


China, P.R. reminbi yuan: 


October 6, 1992 
October 27, 1992 


Denmark krone: 


October 20, 1992 $0.170940 
October 21, 1992 .172340 
October 22, 1992 .172087 
October 23, 1992 .169794 
October 26, 1992 .169062 
October 27, 1992 .169205 
October 28, 1992 .169019 
October 29, 1992 .168947 
October 30, 1992 .168819 
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FOREIGN CURRENCIES— Variances from quarterly rates for October 1992 
(continued): 


Finland markka: 


October 20, 1992 $0.207771 
October 21, 1992 .209293 
October 22, 1992 .209161 
October 23, 1992 .206590 
October 26, 1992 .206058 
October 27, 1992 .206313 
October 28, 1992 .205677 
October 29, 1992 .206016 
October 30, 1992 .205297 


France franc: 


October 20, 1992 $0.193798 
October 21, 1992 .195446 
October 22, 1992 .195164 
October 23, 1992 .192827 
October 26, 1992 .191755 
October 27, 1992 .192031 
October 28, 1992 .191479 
October 29, 1992 .191369 
October 30, 1992 .191022 


Germany deutsche mark: 


October 20, 1992 $0.657895 
October 21, 1992 .662910 
October 22, 1992 .662032 
October 23, 1992 .652869 
October 26, 1992 .649773 
October 27, 1992 .651211 
October 28, 1992 .649562 
October 29, 1992 .648929 
October 30, 1992 .648088 


Ireland pound: 


October 20, 1992 $1.733000 
October 21, 1992 1.752200 
October 22, 1992 1.746500 
October 23, 1992 1.722000 
October 26, 1992 1.715000 
October 27, 1992 1.714000 
October 28, 1992 1.712500 
October 29, 1992 1.706500 
October 30, 1992 1.705000 


Italy lira: 


October 5, 1992 $0.000755 
October 6, 1992 .000760 
October 7, 1992 .000760 
October 8, 1992 .000762 
October 20, 1992 .000748 
October 21, 1992 .000755 
October 22, 1992 .000757 
October 23, 1992 .000744 
October 26, 1992 .000751 
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FOREIGN CURRENCIES— Variances from quarterly rates for October 1992 
(continued): 


Italy lira (continued): 


October 27, 1992 $0.000752 
October 28, 1992 .000752 
October 29, 1992 .000759 
October 30, 1992 .000757 


Netherlands guilder: 


October 20, 1992 $0.584624 
October 21, 1992 .589379 
October 22, 1992 .588235 
October 23, 1992 .580181 
October 26, 1992 577534 
October 27, 1992 .578536 
October 28, 1992 .577167 
October 29, 1992 .576469 
October 30, 1992 .575805 


Norway krone: 


October 20, 1992 $0.161473 
October 21, 1992 .162866 
October 22, 1992 .162483 
October 23, 1992 .160128 
October 26, 1992 .159541 
October 27, 1992 .159541 
October 28, 1992 .159312 
October 29, 1992 .159299 
October 30, 1992 .159134 


Portugal escudo: 


October 20, 1992 $0.007375 
October 21, 1992 .007455 
October 22, 1992 .007421 
October 23, 1992 .007273 
October 26, 1992 .007279 
October 27, 1992 .007291 
October 28, 1992 .007294 
October 29, 1992 .007281 
October 30, 1992 .007264 


Spain peseta: 
October 8, 1992 $0.009501 
October 9, 1992 .009425 
October 13, 1992 .009488 
October 16, 1992 .009448 
October 20, 1992 .009242 
October 21, 1992 .009328 
October 22, 1992 .009259 
October 23, 1992 .009116 
October 26, 1992 .009160 
October 27, 1992 .009170 
October 28, 1992 .009158 
October 29, 1992 .009141 
October 30, 1992 .009111 


Sri Lanka rupee: 
October 5, 1992 
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FOREIGN CuRRENCIES— Variances from quarterly rates for October 1992 
(continued): 


Sweden krona: 


October 20, 1992 $0.174825 
October 21, 1992 .175670 
October 22, 1992 .175593 
October 23, 1992 .173310 
October 26, 1992 .172637 
October 27, 1992 .172682 
October 28, 1992 .172488 
October 29, 1992 .172488 
October 30, 1992 .172206 


Switzerland franc: 


October 9, 1992 $0.760746 
October 13, 1992 -761151 
October 16, 1992 .758438 
October 19, 1992 -755858 
October 20, 1992 .734754 
October 21, 1992 .741840 
October 22, 1992 .740192 
October 23, 1992 .733676 
October 26, 1992 -730727 
October 27, 1992 -732064 
October 28, 1992 .729927 
October 29, 1992 .726744 
October 30, 1992 .726216 


Thailand baht (tical): 
October 6, 1992 


United Kingdom pound: 


October 19, 1992 $1.630000 
October 20, 1992 1.623500 
October 21, 1992 1.613500 
October 22, 1992 1.619500 
October 23, 1992 1.613000 
October 26, 1992 1.586500 
October 27, 1992 1.577500 
October 28, 1992 1.578000 
October 29, 1992 1.570000 
October 30, 1992 1.562500 


(LIQ-03-01 S:NISD CIE) 
Dated: November 2, 1992. 


MIcHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-193) 
Group ITaucuass U.S.A., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 91-09-00677 


[Plaintiffs application for reconsideration of its motion for summary judgment 
granted; plaintiff's motion to file a reply brief denied.] 


(Dated October 21, 1992) 


On the Motion: 

Soller, Shayne & Horn (Paulsen K. Vandevert, Esq.) for plaintiff. 

Stuart Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, In- 
ternational Trade Field Office (Mark S. Sochaczewsky, Esq.), Commercial Litigation 
Branch, Civil Division, Department of Justice, for defendant. 


MEMORANDUM OPINION AND ORDER 


Newman, Senior Judge: Before the court in these consolidated ac- 
tions! is plaintiff's motion for a rehearing and reconsideration of this 
court’s decisions of August 25, 1992 denying plaintiff's motions for sum- 
maryjudgment, _CIT__, Slip Op. 92-143, 144, and 145. Plaintiff's 
application seeks an evidentiary hearing in support of its motions for 
summary judgment. Defendant opposes such application. 

In the interest of effective judicial administration, plaintiff's applica- 
tion for reconsideration is granted, but an evidentiary hearing for sub- 
mission of plaintiff's proposed evidence on the instant motions for 
summary judgment is denied as unnecessary. 

Briefly, in the decisions of August 25, 1992 this court denied plain- 
tiffs motions for summary judgment for the reason that plaintiff had 
failed to submit an affidavit or other evidence on its motion identifying 
the disputed merchandise under the complaint in the invoices covered 
by the particular entries in the case; and also on the ground that plaintiff 
failed to submit any evidence concerning the issues of secure closures 
and use of the containers. Plaintiff, in connection with its motion for re- 
consideration, now seeks an evidentiary hearing at which it proposes to 
introduce in evidence “properly qualified documentation,” samples, 


1 The opinions were issued in court Nos. 91-08-00595, 91-09-00677, and 91-10-00745 before these actions were 
consolidated by order of September 16, 1992. 
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and an authenticating affidavit of one of plaintiff's officers as part of the 
record in support of its motion for summary judgment. Plaintiff con- 
tends that a simple examination by the court of the samples as “potent 
witnesses” at the evidentiary hearing will establish the absence of any 
genuine issues of material fact and, as a matter of law, the correctness of 
plaintiff's claimed classification of its merchandise under heading 7010 
of the Harmonized Tariff Schedule of the United States. 

“While reconsideration of a summary judgment motion usually oc- 
curs upon the motion’s renewal, the presentation of a renewed motion is 
not required for reconsideration, since a district court can reconsider an 
interlocutory ruling.” 6 Moore’s Federal Practice (2d ed.), par. 56.14[3], 
p. 56-197. Reconsideration of an interlocutory order is entirely within 
the discretion of the court. 

In support of its motions for summary judgment in these now consoli- 
dated actions, plaintiff is granted leave to submit samples of its glass 
containers, documentary evidence, and a supporting authenticating af- 
fidavit, as proposed. See Carrol v. Paramount Pictures, 3 F.R.D. 95 
(D.C.N.Y. 1942) (in action for libel based on motion picture, court could 
view the alleged libelous picture in connection with plaintiff's motion 
for summary judgment on supporting affidavits); Arnstein v. Porter, 154 
F.2d 464 (2d Cir. 1946) (in action for infringement of copyrights to musi- 
cal compositions, on issue of copying, court listened to the composition 
as played in the phonograph recordings submitted by defendant on mo- 
tion for summary judgment). Defendant, of course, may counter with af- 
fidavits, depositions or other evidentiary materials in contravention of 
plaintiff's submissions and motion for summary judgment. Whether, 
and to what extent, summary judgment is an appropriate vehicle for ex- 
peditious resolution of this case in light of these evidentiary submis- 
sions is the matter for reconsideration. 

However, in order for the court to consider, simply, documents and 
physical exhibits on a motion for summary judgment, it is unnecessary 
for the court to hold an “evidentiary hearing.” Indeed, a “minitrial” for 
receipt of such evidence on plaintiff's motion would impair the salutary 
objectives of the summary judgment vehicle—a time-honored speedy 
and inexpensive format for disposing of a case absent, of course, any 
genuine issues of material fact. Accordingly, plaintiff's request for an 
evidentiary hearing is denied as unnecessary. 

To fully protect defendant’s right to discovery, and as a condition 
precedent to reconsideration, plaintiff shall first comply with defen- 
dant’s discovery, which shall be concluded within sixty days of the date 
of this order. Thereafter, within ten days following receipt of plaintiff's 
proposed evidentiary submissions together with a supplemental memo- 
randum of law, defendant may serve and file opposing affidavits or other 
evidentiary materials and an opposition memorandum of law. Plaintiff 
shall have ten days thereafter within which it may file and serve a reply 
brief. 
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Plaintiff's request to file a reply brief to defendant’s opposition to 
plaintiffs motion for reconsideration is denied, but as previously stated, 
plaintiff's motion for reconsideration is granted. 


(Slip Op. 92-194) 


INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, INTER- 
NATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, INTERNATIONAL UNION 
OF ELECTRONIC, ELECTRICAL, SALARIED MACHINE AND FURNITURE WORKERS, 
INDUSTRIAL UNION DEPARTMENT, AFL-CIO, AnD UNITED STEELWORKERS 
OF AMERICA, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 91-04-00249 
[Plaintiffs’ motion to alter or amend judgment denied. ] 
(Dated October 21, 1992) 


Collier, Shannon, Rill & Scott (Paul D. Cullen and Stephen A. Jones) for the plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Michael S. Kane); and Of- 
fice of Chief Counsel for Import Administration, U.S. Department of Commerce (Robert J. 
Heilferty), of counsel, for the defendant. 

Willkie Farr & Gallagher (William H. Barringer, James P. Durling and Daniel L. Por- 
ter) for intervenor-defendant Matsushita Electric Industrial Co. Ltd. 

McDermott, Will & Emery (Carl W. Schwarz and David J. Levine) for intervenor-defen- 
dant Hitachi, Ltd. 

Baker & McKenzie (Thomas P. Ondeck and Kevin O’Brien) for intervenor-defendants 
Mitsubishi Electric Corporation, Mitsubishi Electronics America, Inc. and Mitsubishi 
Electronics Industries Canada Inc. 

Sharretts, Paley, Carter & Blauvelt, P.C. (Gail T. Cumins and Ned H. Marshak) for in- 
tervenor-defendant Sanyo Manufacturing Corporation. 

Wilmer, Cutler, & Pickering (Leonard Shambon and Rebecca Arbogast) for intervenor- 
defendants Sony Corporation and Sony Corporation of America. 


MEMORANDUM AND ORDER 


AQUuILINO, Judge: The plaintiffs have interposed a motion pursuant to 
CIT Rule 59(e) to alter or amend this court’s judgment entered in accor- 
dance with Slip Op. 92-132, 16 CIT __—«,_—s_—sF. Suppp._____ (Aug. 14, 
1992), familiarity with which is presumed. In that opinion the court con- 
cluded, based on the law and the record, that the final determination of 
the International Trade Administration, U.S. Department of Com- 
merce (“ITA”) not to make color picture tubes integrated into color tele- 
visions in Mexico before importation into the United States subject to 
1988 orders governing dumping of such tubes from Canada, Japan, the 
Republic of Korea and Singapore had to be affirmed and the action dis- 
missed. Plaintiffs’ instant papers allege that it is 
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clear from this * * * opinion * * *, from admissions made by [defen- 
dant’s] counsel at oral argument and from the CAFC’s opinion in 
Mitsubishi Elec. Corp. v. United States, 898 F.2d 1577 (Fed.Cir. 
1990), that the [ITA]’s broad discretion to prevent circumvention 
and diversion of antidumping matters was not circumscribed by the 
1988 Act. Thus, it is now necessary to remand this matter for 
redetermination based upon a correct interpretation of the ITA’s 
broad discretion to act in such matters.1 


If this is the gravamen of the motion, it does not warrant remand for 
redetermination by the ITA of its own authority in these proceedings. 
Indeed, any uncertainty which may have existed has dissipated. See, 
e.g., Defendant’s Memorandum in Opposition to Plaintiffs’ Motion to 
Alter or Amend the Judgment, pp. 2-3. 

Nonetheless, the plaintiffs pretend that, “[o]nce the ITA is disabused 
of the notion that its discretion in these matters was somehow limited by 
the 1988 Act, it is entirely possible, indeed likely, * * * it will issue an 
affirmative determination” and this court “may not assume to the con- 
trary.” Motion to Alter or Amend the Judgment, p. 6. They cite NLRB v. 
Pipefitters, 429 U.S. 507 (1977), and Florida Dep’t of Labor v. U.S. Dep’t 
of Labor, 893 F.2d 1319 (11th Cir.), cert. denied, 111 S.Ct. 49 (1990), for 
the proposition that, when an agency makes a determination based on 
an incorrect view of the law, the duty of a court on appeal is to set the 
agency straight and remand for redetermination consistent with the 
proper interpretation of the law. 

Those cases reflect appropriate procedure2, but they do not lend any 


support to plaintiffs’ substantive position that Mitsubishi Electric Corp. 
v. United States, 898 F.2d 1577 (Fed. Cir. 1990), ordains the relief for 
which they pray. Clearly, the ITA did not and does not agree, and this 
court was unable to reach a contrary conclusion in Slip Op. 92-132. The 
same is true upon reconsideration now. Hence, plaintiffs’ motion to al- 
ter or amend the final judgment of August 14, 1992 must be, and it 
hereby is, denied. 


1 Plaintiffs’ Reply to Defendant’s Opposition to Plaintiffs’ Motion to Alter or Amend the Judgment, p. 2. The statute 
referred to is the Omnibus Trade and Competitiveness Act of 1988, in particular section 781(b), 19 U.S.C. § 1677j(b). 


2 Cf. Borlem S.A.—Empreedimentos Industriais v. United States, 138 CIT 535, 718 F. Supp. 41 (1989), aff'd, 913 F.2d 
933 (Fed. Cir. 1990). 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 92-195) 


TIANJIN MACHINERY Import & Export CorP. AND SHANDONG MACHINERY Im- 
PORT & Export CorP., PLAINTIFFS uv. UNITED STATES AND U.S. DEpart- 
MENT OF COMMERCE, DEFENDANTS, AND WOODINGS-VERONA TOOL Works, 
DEFENDANT-INTERVENOR 


Court No. 91-03-00223 


[Plaintiffs’ motion for judgment on the agency record and for remand granted in part 
and denied in part; Remanded in part to the Department of Commerce, International 
Trade Administration. 


(Dated October 23, 1992) 


Skadden, Arps, Slate, Meagher & Flom, (Rodney O. Thorson, John J. Burke), for 
plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Marc E. Montal- 
bine), Joan L. Mackenzie, Of Counsel, Attorney-Advisor, Office of the Chief Counsel for 
Import Administration, United States Department of Commerce, for defendants. 

Wiley, Rein & Fielding, (Charles Owen Verrill, Jr., Alan H. Price, Willis S. Martyn III), 
for defendant-intervenor. 


MEMORANDUM OPINION 


GOLDBERG, Judge: This action comes before the court on plaintiffs’ 
motion for judgment upon the agency record and request for remand. 
Plaintiffs challenge the Department of Commerce, International Trade 
Administration’s (““Commerce’s”) determination in Heavy Forged 
Hand Tools, Finished or Unfinished, With or Without Handles, From 
the People’s Republic of China. 56 Fed. Reg. 241 (1991) (final determina- 
tion). The court sustains Commerce’s determination in part. The court 
also finds that Commerce’s determination, in part, was not based upon 
substantial evidence or in accordance with law, and grants plaintiffs’ re- 
quest for a remand as to that part. 


BACKGROUND 

Defendant-Intervenor Woodings-Verona Tool Works (“Woodings- 
Verona”), a United States importer of heavy forged hand tools, filed an 
antidumping duty petition on behalf of the United States industry on 
April 4, 1990 (“Petition”). The Petition alleged that imports of ham- 
mers/sledges, bars/wedges, picks/mattocks, and axes/adzes from the 
People’s Republic of China (“PRC”) were being sold in the United States 
at less than fair value. It noted that the PRC had a nonmarket economy, 
and so calculated dumping margins using-the factors of production 
analysis specified in 19 U.S.C. § 1677b(c)(1) (1988).1 

Plaintiffs, Tianjin-Machinery Import and Export Corporation 
(“Tianjin”) and Shandong Machinery Import and Export Corporation 


1 Title 19 United States Code, Section 1677b(c)(1) (1988) provides that where the exporter is located in a nonmarket 
economy country, in certain circumstances, Commerce may determine the foreign market value of the merchandise on 
the basis of the sum of the value of the factors of production utilized in producing the merchandise along with general 
expenses, profits, and costs. 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 47, NOVEMBER 18, 1992 


(“Shandong”), along with Henan Machinery Import & Export Corpora- 
tion (“Henan”), are the only three PRC companies that export the sub- 
ject merchandise. 

On April 27, 1990, counsel for China National Machinery Import and 
Export Corporation (“China National”) filed a notice of appearance in 
connection with the Petition. 

Commerce issued its questionnaire to China National in June, 1990. 
The questionnaire requested a consolidated response from China Na- 
tional, with information included from Tianjin, Shandong, and Henan. 
By statute, China National was also required to provide its responses on 
computer diskette. 

China National informed Commerce that pursuant to a confidential 
PRC 1988 State Council Directive (“Directive”), plaintiffs and Henan 
were independent legal entities, and no longer affiliated branches of 
China National. Although Commerce subsequently requested a copy of 
the Directive along with official supporting documentation, China Na- 
tional only provided a certified statement by the China Council for the 
Promotion of International Trade which affirmed that the division had 
previously occurred. 

Tianjin and Shandong submitted separate replies to section A of Com- 
merce’s questionnaire in mid-July, 1990. In July, 1990, China National 
requested several extensions of time in which to respond to the remain- 
der of the questionnaire. Commerce granted the extensions and advised 
China National, both in writing and orally, to file a consolidated re- 
sponse since China National had not yet sufficiently shown that plain- 
tiffs’ were independent corporations. 

In August, 1990, individual responses were submitted by Tianjin and 
Shandong to sections C and D of the questionnaire. No information 
whatsoever was submitted on behalf of Henan. 

In September, 1990, Commerce issued two deficiency letters to China 
National. The first highlighted China National’s failure to file a consoli- 
dated response and sufficiently support its claim of plaintiffs’ independ- 
ence. In addition to reiterating the points already made, the second 
notice also discussed missing or unclear information in China Nation- 
al’s responses to sections A, C, and D of the questionnaire. 

During this period, Commerce also agreed that China National’s sub- 
missions could be in Lotus 1-2-3 personal computer software. Accord- 
ingly, on September 19, 1990 Shandong and Tianjin submitted separate 
responses on diskette. Without obtaining an extension of time, China 
National resubmitted a second diskette after the deadline for submis- 
sions passed, claiming that the first disk contained technical errors. 

On October 19, 1990, Commerce issued its preliminary determina- 
tion. See Heavy Forged Hand Tools, Finished or Unfinished, With or 
Without Handles, From the People’s Republic of China, 55 Fed. Reg. 
42420 (Dep’t Comm. 1990) (prelim. determination). In it, Commerce 
stated that China National failed to provide diskettes formatted to al- 
lowed manipulation of information. It determined that the improperly 
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formatted diskettes and the lack of accurate and complete technical data 
regarding Shandong and Tianjin, in conjunction with the total disre- 
gard of sales information concerning Henan constituted fatal deficien- 
cies. Consequently, Commerce used best information available (“BIA”) 
to calculate China National’s dumping margins. As BIA, Commerce 
used an average of the dumping margins for each class or kind of mer- 
chandise contained in the Petition. Because Commerce utilized BIA, it 
indicated it would not verify China National’s responses. 

On October 25, 1990, China National provided Commerce with an un- 
usable “macro” computer formula designed to correct the computer for- 
matting flaw. On November 9, 1990, China National submitted 
re-formatted diskettes. Commerce rejected the diskettes as untimely. 
China National also requested a postponement of Commerce’s final de- 
termination to permit Commerce time to verify China National’s recent 
submissions and to consider its other legal arguments. China National’s 
request was denied. 

On December 14, 1990, Mann Edge Tool Company (“Mann Edge”), a 
domestic producer of heavy striking tools, forwarded a letter to Com- 
merce opposing the Petition. Mann Edge stated that it represented 27 
percent of the United States market. 

Commerce subsequently issued its final determination on January 3, 
1991. See Heavy Forged Hand Tools, Finished or Unfinished, With or 
Without Handles, From the People’s Republic of China, 56 Fed. Reg. 241 
(Dep’t Comm. 1991) (final determination). It again noted that because 
China National’s incomplete and unconsolidated responses were unus- 
able, it utilized an adjusted average of dumping margins listed in the Pe- 
tition as BIA. 

Plaintiffs now challenge several aspects of Commerce’s final determi- 
nation. First, they assert Commerce improperly used BIA, and that suf- 
ficient data supported a finding that Tianjin and Shandong were 
separate legal entities. Secondly, the Petition contained several techni- 
cal errors in its calculation of dumping margins. Next, Commerce im- 
properly denied China National’s request for a postponement of the 
final determination. Finally, they contend that Woodings-Verona did 
not have standing to initiate the Petition. 


DISCUSSION 


A. Standard of Review: 

An antidumping determination will be overturned only if it is not sup- 
ported by substantial evidence on the record or otherwise not in accor- 
dance with law. 19 U.S.C. 1516a (b)(1)(B) (1988). “Substantial evidence 
is more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” N.A.R. 
uv. United States,14CIT__, 741 F. Supp. 936, 939 (1990) (quoting Gold 
Star Co. v. United States, 12 CIT 707, 708-709, 692 F. Supp. 1382 (1988) 
aff'd, 8 Fed. Cir.(T) __, 873 F.2d 1427 (1989)). 

Commerce is given “considerable deference in its interpretation of its 
statutory authority and the methodology employed in the administra- 
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tion of the antidumping law.” Tehnoimportexport v. United States, 15 
CIT _, 766 F. Supp. 1169, 1173 (1991) (citations omitted). Com- 
merce’s determination will not be overturned merely because the plain- 
tiff can produce evidence in support of its own contentions and in 
opposition to the evidence supporting the agency’s determination. Teh- 
noimportexport, 766 F. Supp. at 1173. 


B. Use of Best Information Available: 


Plaintiffs first challenge Commerce’s reliance upon BIA. Plaintiffs in- 
itially argue that the “pretexts” upon which Commerce justified its use 
of BIA were “illusory” and unsupported by substantial evidence. Plain- 
tiffs also contend that the information chosen by Commerce as BIA was 
improper. 

Title 19 United States Code, Section 1677e(c) (1988) provides that 
Commerce shall: 


whenever a party or any other person refuses or is unable to pro- 
duce information requested in a timely manner and in the form re- 
quired, or otherwise significantly impedes an investigation, use the 
best information otherwise available. 


In this case, Commerce based its decision to use an average of the- 
dumping margins contained in the Petition as BIA upon China Nation- 
al’s failure to submit a consolidated response with information 
concerning Henan, its lack of accurate and complete technical data re- 


garding Shandong and Tianjin, and its submission of defective com- 
puter diskettes. 


1. Consolidated Response by China National: 


Plaintiffs assert that China National was excused from submitting a 
consolidated response including Henan sales data because Tianjin, 
Shandong, and Henan were separate legal entities, and data related to 
Henan was unavailable to plaintiffs. Consequently, Commerce should 
not have resorted to BIA when calculating Tianjin’s and Shandong’s 
dumping margins. In support, plaintiffs rely upon Olympic Adhesives, 
Inc. v. United States, 8Fed.Cir.(T)__, 899 F.2d 1565 (1990). In Olym- 
pic, the respondent did not provide all the data sought by Commerce in 
its questionnaire because the requested data did not exist. Commerce 
characterized this response as a refusal to provide the requested data 
and relied upon BIA. The Court of Appeals for the Federal Circuit held 
that use of BIA was not justified simply because the respondent’s full 
and complete answers to Commerce’s questionnaire did not “definitely 
resolve the overall issue presented.” (Jd. at 1574.) 

However, plaintiffs’ reliance on Olympic rests upon the assumption 
that the information sought by Commerce was unavailable to plaintiffs 
because plaintiffs were in fact separate legal entities. The court’s first 
inquiry must be, therefore, whether substantial evidence supports 
Commerce’s determination that plaintiffs were not independent from 
China National. 
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An exporter in a nonmarket economy country is entitled to separate, 
company-specific margins when the exporter can affirmatively demon- 
strate: 


an absence of central government control, both in law and in fact, 
with respect to exports. Evidence supporting, though not requiring, 
a finding of de jure absence of central control includes: (1) An ab- 
sence of restrictive stipulations associated with an individual ex- 
porter’s business and export licenses; (2) any legislative 
enactments decentralizing control of companies; or (3) any other 
formal measures by the government decentralizing control of com- 
panies. De facto absence of central government control with respect 
to exports is based on two prerequisites: (1) Whether each exporter 
sets its own export prices independently of the government and 
other exporters; and (2) whether each exporter can keep the pro- 
ceeds from its sales. 


Sparklers from the People’s Republic of China, 56 Fed. Reg. 20588, 
20589, (Dep’t Comm. 1991) (final determination). 

In Sparklers, Commerce assigned separate, company-specific mar- 
gins for three PRC sparkler exporters. Each exporter introduced evi- 
dence to show that it set its own export prices. In addition, each 
company submitted its business license, along with explanations, pub- 
lished before the investigation-began, of substantive implications of re- 
ceiving a business license. 

Similarly, Commerce has found de jure and de facto absence of central 
control where the exporter introduced its business license without re- 
strictive stipulations, governmental regulations, copies of customer cor- 
respondence showing how sales prices were negotiated, a bank 
certificate demonstrating its separate business account, its corporate 
charter, and governmental certificates attesting to its independence. 
(See Shop Towels of Cotton from the People’s Republic of China, 56 Fed. 
Reg. 60969 (Dep’t Comm. 1991) (final admin. review); see also Certain 
Iron Construction Castings from the People’s Republic of China, 56 Fed. 
Reg. 37074 (Dep’t Comm. 1991) (prelim. admin. review) and Certain 
Iron Construction Castings from the People’s Republic of China, 57 Fed. 
Reg. 10644 (Dep’t Comm. 1992) (final admin. review). 

The court extensively examined the administrative record in the case 
at bar. While the record contained some evidence of absence of control 
by the PRC central government, the record did not include the breadth 
of information necessary to satisfy the guidelines as set forth in Spar- 
klers. The record contained only a smattering of documents prepared by 
the PRC government officials, China National, or plaintiffs after the Pe- 
tition was filed, which simply stated that plaintiffs and Henan were 
separate legal entities as of January 1, 1988.2 


2A partial list of these documents includes a certificate issued by the China Council for the Promotion of Interna- 
tional Trade, dated July 16, 1990; letters prepared by China National dated June 28, 1990, the PRC Embassy dated 
1990, and Shandong and Tianjin both dated October 26, 1990; and an article concerning the 1988 PRC foreign trade 
reform. 
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These documents alone, however, are not sufficient to show absence 
of central control because, unlike Sparklers or Shop Towels, no objec- 
tive indications of de jure or de facto independence were submitted. The 
record contained neither business or export licenses, nor direct official 
evidence of legislation by the PRC government.3 Nor did the record in- 
clude sales correspondence, bank records, corporate credentials, or 
other neutral documentation prepared prior to the date of the Petition.4 
In fact, several documents in the record indicated that plaintiffs were 
not separate legal entities. In 1990, plaintiffs forwarded correspondence 
on China National letterhead, with plaintiffs described as “branches.” 
(Public Reel at 137-140, 143, and 610.) Plaintiffs similarly received 
sales orders addressed to China National. (Public Reel at 552.) 

Therefore, the courts finds that the record supports Commerce’s de- 
termination that plaintiffs were not independent legal entities and were 
not entitled to separate, company-specific margins. 

However, as their apparent backup argument, plaintiffs also contend 
that regardless of the fact that China National and plaintiffs provided 
insufficient data to demonstrate independence, Commerce was re- 
quired to “seek out” information to resolve any questions regarding 
Tianjin’s and Shandong’s separation by conducting verification. In sup- 
port, plaintiffs point to Certain Headwear from the People’s Republic of 
China, 53 Fed. Reg. 45,138 (Dep’t Comm. 1988) (prelim. determination) 
where Commerce emphasized the importance of verifying the accuracy 
of a party’s submissions to the record. In that action, verification re- 
vealed that, contrary to written submissions, an industry in the PRC re- 
mained state controlled. 

However, the burden of creating an adequate record lies with respon- 
dents and not with Commerce. Chinsung Indus. Co. v. United States, 13 
CIT 103, 705 F.Supp. 598 (1989). Commerce is required to verify factual 
information upon which the final determination relies. 19 U.S.C. 
§ 1677e(b)(1) (1988); 19 C.F.R. § 353.36 (1992). “[Vlerification is like an 
audit, the purpose of which is to test information provided by a party for 
accuracy and completeness.” Bomont Industries v. United States, 14 
CIT _, 733 F.Supp. 1507, 1508 (1990). 

In this case, China National and plaintiffs did not meet their prelimi- 
nary burden of creating an adequate record supporting a claim of inde- 
pendence. Therefore, Commerce was under no duty to conduct 


3 Defendant and Woodings argue that plaintiffs’ failure to produce the confidential Directive which decentralized 
PRC foreign trade corporations alone automatically supported a finding by Commerce that central control by the PRC 
government continued. However, the court finds that neither legal authority nor logic dictates such a litmus test. The 
inquiry is not whether a single document such as the Directive was produced. To the contrary, Commerce must evaluate 
the record in toto to determine whether all of the introduced documents demonstrate absence of central control. See 
Sparklers from the People’s Republic of China, 56 Fed. Reg. 20588, 20589, (Dep’t Comm. 1991) (final determination) 
(“Evidence supporting, though not requiring, a finding of de jure absence of central control includes * * * (2) any legis- 
lative enactments decentralizing control of companies * * *.”). 

4 The only pre-Petition document located by the court was a December 5, 1988 order from Shandong Foreign Trade 
Bureau which stated that after independence, Shandong would be “Shandong Machinery Import and Export Corpora- 
tion” rather than the Shandong branch of China National. Further, Shandong was to begin immediate proceedings for 
legal registration of its new name. (Public Reel at 974-976.) However, neither this document nor any other established 
that Shandong formally registered its new title, or that it exclusively used the name “Shandong Machinery Import and 
Export Corporation.” 
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verification of such information. A requirement that Commerce must 
search out new information in the guise of “verification,” as plaintiffs 
suggest, is really a mandate that Commerce must shoulder any burden 
that the plaintiffs choose not to meet. 

The court concludes, therefore, that Commerce properly required 
China National to submit a consolidated response including informa- 
tion pertaining to Henan. 


2. Technical Deficiencies in the Responses: 


The record also showed that information which China National did 
provide regarding Tianjin and Shandong was inaccurate and deficient. 
Due to these inadequacies in the responses, Commerce could not deter- 
mine the factors of production necessary to calculate foreign market 
value. For example, the record demonstrated that, despite Commerce’s 
request, China National failed to resolve discrepancies in the quantity 
and value of hammers/sledges, bars/wedges, and axes/adzes sales data 
reported in sections A and C of the questionnaire responses. (Public 
Reel at 1510.) Further, China National’s responses failed to provide re- 
quested product-specific information on steel, production quantities by 
product, and specific distances from factories to ports. (Public Reel at 
1502-1509.) 

China National’s improperly formatted computer diskettes also pre- 
vented Commerce from manipulating the submitted information. The 
problem was not cured by the reformatted diskettes, nor by the com- 
puter macro introduced after the deadline for data submissions had run. 
(Public Reel at 1512-1515.) 

Consequently, the court finds that due to China National’s failure to 
submit complete and accurate consolidated information concerning its 
Tianjin and Shandong branches, exclusion of data regarding its Henan 
branch, and submission of defective computer diskettes, substantial evi- 
dence supported Commerce’s decision to resort to BIA. 


3. Choice of Information as BIA: 


Plaintiffs also contend that Commerce erred in its selection of the ac- 
tual information to be used as BIA. Plaintiffs claim that Commerce im- 
properly drew the adverse inference that China National and plaintiffs 
refused to provide the requested information because the data was unfa- 
vorable, rather than the proper assumption that the information was 
withheld because it was outside plaintiffs’ control. Secondly, plaintiffs 
assert that Commerce abused its discretion by adopting information in 
the Petition as BIA, rather than more “accurate and independent” data 
introduced by China National. 

It is long settled law that BIA is a rule of reasonable adverse inference. 
The purpose of BIA is to induce respondents, in the absence of agency 
subpoena power, to provide Commerce with timely factual information 
to facilitate the timely completion of administrative proceedings. See 
Olympic Adhesives, Inc. v. United States, 899 F.2d at 1565, Tai Yang 
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Metal Industrial Co., Ltd., v. United States, 13 CIT 345, 712 F. Supp. 973 
(1989). 

In deciding what information to use as BIA, Commerce may take into 
account whether a party refuses to provide requested information or 
otherwise impedes the proceeding. 19 C.F.R. § 353.37(b) (1992). Com- 
merce may determine “on a case-by-case basis, what the best informa- 
tion available is. In selecting a BIA rate, the statute and the 
implementing regulation direct [Commerce] to evaluate the nature of 
the information of the record, as well as the respondent’s actions during 
the administrative proceeding.” Roller Chain, Other than Bicycle, from 
Japan, 57 Fed. Reg. 6808, 6809 (Dep’t Comm. 1992) (final admin. re- 
view). When the use of BIA is challenged, “the question is not whether 
[Commerce] has chosen the “best” of all available information, but 
rather whether the information chosen by [Commerce] is supported by 
substantial evidence on the record.” N.A.R., 741 F. Supp. at 942 (cita- 
tions omitted). The material upon which Commerce may rely as BIA 
may be information submitted in support of the petition. Id. at 942, cit- 
ing 19 C.F.R. § 353.51(b). 

Here, the only information in the record was furnished by Woodings- 
Verona and China National. China National’s submissions were incom- 
plete and unreliable. Nevertheless, Commerce acknowledged China 
National’s “attempt to cooperate” and rejected the use of the highest 
margins alleged in the Petition. Heavy Forged Hand Tools, Finished or 
Unfinished, With or Without Handles, From the People’s Republic of 
China, 56 Fed. Reg. 241, 245 (Dep’t Comm. 1991) (final determination). 
Therefore, the court finds that Commerce’s use of BIA as an adverse in- 
ference and its reliance upon an adjusted average of the Petition’s 
dumping margins as BIA were supported by substantial evidence. 


C. Calculation of Foreign Market Value: 


Next, plaintiffs challenge two aspects of the foreign market value cal- 
culation contained in the Petition that Commerce adopted as BIA. 
The Petition stated that India was an appropriate surrogate country 
upon which to calculate foreign market value of the subject merchan- 
dise. When valuing factors of production, the Petition used Japanese 
steel export prices to the PRC for the cost of raw steel, and wage values 
for skilled Indian steel workers. Plaintiffs contend that Commerce 
should have used Indian steel prices and unskilled Indian labor rates 
submitted by China National when calculating foreign market value. 


1. Use of Japanese Steel Export Prices: 


Title 19 United States Code, Section 1677b(c)(1) (1988) provides that 
when a nonmarket economy country is concerned, Commerce shall de- 
termine foreign market value 


on the basis of the value of the factors of production utilized in pro- 
ducing the merchandise * * *. [T]he valuation of the factors of pro- 
duction shall be based on the best available information regarding 
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the values of such factors in a market economy country or countries 
considered to be appropriate * * *. 


In valuing factors of production under this section, 19 U.S.C. 
§ 1677b(c)(4) (1988) mandates that Commerce: 


shall utilize, to the extent possible, the prices or costs of factors of 
production in one or more market economy countries that are— 
(A) at a level of economic development comparable to that of the 
nonmarket economy country, and 

(B) significant producers of comparable merchandise. 


In calculating foreign market value, the Petition valued the PRC’s 
cost of raw steel upon Japanese export prices of medium carbon round 
steel bars to the PRC because Indian information regarding comparable 
quality steel was not available. The remainder of the factors of produc- 
tion were valued according to Indian prices and costs. 

Plaintiffs claim that Japanese export prices cannot be utilized be- 
cause Japan is not a proper surrogate country for the PRC. Plaintiffs 
also argue that when Commerce uses a factors of production valuation, 
some factors cannot be valued upon‘surrogate country information, 
while others are based upon the price for steel actually paid by the PRC. 
Finally, they contend that because the manufacture of the subject mer- 
chandise did not use Japanese steel, Japanese prices are irrelevant and 
Indian steel bar prices should have been used instead. Moreover, if cost 
information for Indian steel was unavailable, Commerce had a duty to 
affirmatively locate additional surrogate information. 

Plaintiffs’ first assertion that Commerce effectively treated Japan as 
a surrogate country must be dismissed out of hand. Commerce did not 
value a PRC factor of production based upon the cost of an analogous 
production factor in Japan. It simply replaced the surrogate-based value 
for raw steel with the PRC manufacturer’s true cost of steel.5 

Plaintiffs’ second challenge is also unfounded. When valuing factors 
of production in a nonmarket economy, Commerce has determined that 
foreign market value can be most accurately calculated by first valuing 
the factors of production on the basis of prices paid by the nonmarket 
economy country to market-economy suppliers before resorting to sur- 
rogate values. See Tapered Roller Bearings and Parts Thereof, Finished 
and Unfinished, from the Republic of Hungary, 55 Fed. Reg. 21066, 
21067 (Dep’t Comm. 1990) (final admin. review); see also Oscillating 
Fans and Ceiling Fans from the People’s Republic of China, 56 Fed. Reg. 
55271 (Dep’t Comm. 1991) (final determination). More specifically, in 
Sparklers from the People’s Republic of China, 56 Fed. Reg. 20588, 
20590 (Dep’t Comm. 1991) (final determination), Commerce recently 


°In conjunction with their claim that Commerce used Japan as a surrogate market economy country, plaintiffs also 
argued that Commerce failed to adjust the prices of Japanese raw steel bars pursuant to 19 C.F.R. § 353.52(b)(2). Sec- 
tion 353.52(b)(2) of Title 19 Code of Federal Regulations (1992) provides that when a surrogate is at a different stage of 
economic development than the country under investigation, Commerce must make adjustments for “known differ- 
ences in the costs of material and fabrication”. Because Commerce did not use Japan as a surrogate market economy 
country, Commerce need not adjust the prices of its exported raw steel bars. 
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expressed its hierarchy of cost information used to value factors of pro- 
duction: 


(1) Prices paid by the [nonmarket economy] for items imported 
from a market economy; (2) prices in the primary surrogate country 
of domestically produced or imported materials; (3) prices in one or 
more secondary surrogate countries reported by the industry pro- 
ducing subject merchandise in the secondary country or countries; 
and (4) prices in one or more secondary surrogate countries from 
sources other than the industry producing the subject merchan- 
dise. 


In this case, exercising the first option spelled out in Sparklers, Com- 
merce valued raw steel inputs based upon the price that the PRC actu- 
ally paid to Japan, a market economy country. In the absence of 
evidence of the actual prices paid by the PRC for the remaining factors of 
production, Commerce valued those factors according to costs in the 
surrogate country of India. 

Nothing in the Tariff Act of 1930, as amended (19 U.S.C. §§ 1202 et 
seq. (1988, Supp. I 1989 & Supp. IT 1990) or its legislative history man- 
dates that Commerce must derive foreign market values exclusively 
from either actual prices paid by the nonmarket economy, or from surro- 
gate-based values. Title 19 United States Code, Section 1677b(c)(1) 
(1988) provides simply that “valuation of the factors of production shall 
be based on the best available information” regarding values in a surro- 
gate country. (Emphasis added.) Additionally, Commerce shall only 
utilize “to the extent possible” the prices or costs in the surrogate coun- 
try. 19 U.S.C. § 1677b(c)(4) (1988). 

Moreover, Commerce’s ability to construct foreign market value from 
weighted alternatives advantageously serves the antidumping statute’s 
purpose of “determining current margins as accurately as possible.” 
Rhone Poulenc, Inc. v. United States, 8Fed.Cir.(T)__, 899 F.2d. 1185, 
1191 (1990). Specifically, Commerce’s task in a nonmarket economy in- 
vestigation is to calculate what a producer’s costs or prices would be if 
such prices or costs were determined by market forces. As Commerce in- 
cisively stated in Oscillating Fans and Ceiling Fans from the People’s 
Republic of China, 56 Fed. Reg. 55271, 55275 (Dep’t Comm. 1991) (final 
determination): 


[requiring the use of surrogate values in a situation where actual 
market-based prices incurred by a particular firm are available 
would be contrary to the statutory purpose. Where [commerce] can 
determine that [a nonmarket economy] producer’s input prices are 
market determined, accuracy, fairness, and predictability are en- 
hanced by using those prices. Therefore, using surrogate values 
when market-based values are available would, in fact, be contrary 
to the intent of the law. 

In addition, the goals of accuracy, fairness, and predictability 
should apply whether a country’s economy is market or nonmarket 
oriented. In antidumping proceedings concerning imports from 
market economy countries, [Commerce] uses the price of imported 
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inputs when calculating [foreign market value] using constructed 
value methodology. The fact that it is more accurate to use an actual 
input value for merchandise sourced from a third country should 
not change simply because the country under investigation is [a 
nonmarket economy]. Different treatment of an imported input 
based solely on whether the input is imported into a market or non- 
market economy country is illogical. 


The court finds, therefore, that Commerce may use evidence of prices 
paid by the nonmarket economy country to market-economy suppliers 
in combination with surrogate country information when valuing fac- 
tors of production. Accordingly, the court must next address plaintiffs’ 
final concerns, whether substantial evidence supports Commerce’s de- 
termination that the PRC imported steel from Japan and whether evi- 
dence of Indian steel bar prices or information from another surrogate 
should have been used as BIA instead. 

The record contains substantial evidence that the PRC imported steel 
bars from Japan, and of the price paid by the PRC for steel. The Petition 
stated that its calculations were based upon Japanese export prices for 
steel bars to the PRC as reported in official Japanese export statistics. 
(Public Reel at 56.) China National indicated that it used steel imported 
from Japan in manufacturing the subject merchandise. (Public Reel at 
717, 730-742.) In its Tianjin questionnaire response, China National 
stated that steel used in the subject merchandise production process 
was “imported from Italy, West Germany, Japan and Czechoslovakia” 
until 1988. (Public Reel at 1095) (emphasis added). 

A review of the record also supports Commerce’s findings that the In- 
dian steel bar prices were too inexact to be usable. The proposed infor- 
mation from India was an average of several different types and sizes of 
selected Indian steel products, (Public Reel at 1419-1423), while the Pe- 
tition used actual statistics for Japanese exports to the PRC of the same 
type and size of steel used in the manufacture of the subject merchan- 
dise. (Public Reel at 56, 147-154.) 

Lastly, when valuing factors of production in a nonmarket economy 
investigation, Commerce has no affirmative mandate to finish plain- 
tiffs’ homework by locating additional, but perhaps more favorable, 
surrogate information that China National neglected to find. Title 19 
United States Code, Sections 1677b(c)(2) (1988) and 1677b(c)(4) (1988) 
in conjunction provide only that Commerce “shall determine” to the ex- 
tent possible foreign market value from the value of factors of produc- 
tion in asurrogate country. Respondent, rather than Commerce, has the 
burden of creating an adequate record. Chinsung Indus. Co. v. United 
States, 13 CIT at 103. 

Therefore, the court finds that Commerce’s use of Japanese export 
prices of steel bars to the PRC in its calculation of foreign market value 
was based upon substantial evidence. 
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2. Use of Skilled Indian Steel Worker Wages: 

Next, plaintiffs assert Commerce’s adoption as BIA of wage values for 
skilled steel workers listed in the Pétition was not supported by substan- 
tial evidence. The Petition based its calculation of foreign market value, 
in part, on minimum monthly wages for skilled Indian steel workers. 
Plaintiffs claim that the subject merchandise is produced by unskilled 
labor. Consequently, Commerce should have calculated the unskilled 
wage rates using unskilled wage values contained in China National’s 
questionnaire responses, along with publicly available unskilled Indian 
monthly wage information. (Public Reel at 1446, 1447.) 

Commerce has discretion in its selection of information to be used as 
BIA. The information ultimately selected by Commerce as BIA “is not 
necessarily accurate information, it is information which becomes us- 
able because a respondent has failed to provide accurate information.” 
Asociacion Colombiana de Exportadores de Flores v. United States, 13 
CIT 13, 28, 704 F. Supp. 1114 (1989), aff'd, 8 Fed.Cir.(T)___—, 901 F.2d 
1089 (1990) (citations omitted). 

Commerce’s adoption of the skilled labor wages listed in the Petition 
is supported by substantial evidence. The Petition stated that Wood- 
ings-Verona utilized skilled labor operating automated machinery 
when manufacturing heavy forged hand tools. It calculated labor rates 
based upon the number of hours required for skilled labor to produce the 
merchandise. However, the evidence showed that a greater number of 
man-hours were required to fabricate the product in the PRC and India 
because those manufacturers apparently employed unskilled laborers 
to perform tasks that Woodings-Verona automated. Therefore, use of 
Indian unskilled labor rates to value the fewer number of work hours 
required for skilled workers operating automated equipment to manu- 
facture merchandise would arbitrarily skew the Petition’s methodology 
while significantly underestimating labor costs. (Public Reel at 59-60.) 
Commerce consequently properly used skilled labor rates when calcu- 
lating foreign market value. 


D. Denial of Final Determination Postponement Request: 

Plaintiffs also challenge Commerce’s denial of the request by China 
National for postponement of the final determination. 

Section 1673d(a)(2) of Title 19 United States Code (1988) provides 
that Commerce “may” postpone making the final determination if a 
written request is made. Its implementing regulation, 19 C.F.R. 
§ 353.20(b)(1) (1992), states that Commerce “will postpone the final de- 
termination * * * unless [Commerce] finds compelling reasons to deny 
the request.” 

China National requested a postponement to provide Commerce with 
ample time to conduct verification and to “adequately consider all of the 
issues” raised in the briefs opposing Commerce’s “sole reliance on alle- 
gations in the Petition as best information available.” (Public Reel at 
1719, 1722.) In the final determination, Commerce responded that be- 
cause it rejected China National’s questionnaire responses as incom- 
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plete and inaccurate, verification was inappropriate and it denied the 
postponement request. 

The court finds that Commerce’s denial of the postponement request 
was based upon substantial evidence. In antidumping inquiries, Com- 
merce is charged with resolving investigations accurately and quickly. 
See Atlantic Sugar, Ltd. v. United States, 2 Fed. Cir. (T) 130, 744 F.2d 
1556 (1984). Commerce properly rejected China National’s question- 
naire responses and declined to conduct verification. As a result, a post- 
ponement to permit verification was unwarranted. 

Plaintiffs’ other grounds for challenging the postponement denial are 
likewise insufficient. Additional time to consider legal arguments raised 
in the briefs would not have altered Commerce’s findings because Com- 
merce properly relied upon the information contained in the Petition as 
BIA. Further, China National could not present supplementary factual 
arguments because the deadline for factual submissions had passed. See 
19 C.F.R. § 353.31 (1992). Consequently, the determination by Com- 
merce that compelling reasons existed to deny China National’s post- 
ponement request was based upon substantial evidence. 


E. Standing to File the Petition: 

Finally, plaintiffs assert that Commerce erred by failing to dismiss 
those aspects of the Petition regarding hewing tools since the Petition 
was not filed “on behalf of” a domestic industry. Plaintiffs contend that 
a significant portion of the industry did not support the Petition. As 
proof of its position, plaintiffs relied upon an opposition to the Petition 
filed by Mann Edge with Commerce on December 14, 1990. In its opposi- 
tion letter, Mann Edge stated that its share of the United States market 
for heavy striking tools was approximately 27 percent. Plaintiffs argued 
that based on Mann Edge’s opposition, Commerce should have dis- 
missed the Petition outright. Or, Commerce at aminimum must investi- 
gate whether or not the Petition was supported by a sufficient segment 
of the industry. See Suramerica de Aleaciones Laminadas, C.A. v. 
United States, Nos. 91-1015, -1050, -1055 (Fed. Cir. 1992) and NTN 
Bearing Corp. of America v. United States, 15 CIT ____, 757 F.Supp. 
1425 (1991).) 

Plaintiffs challenged Woodings-Verona’s standing to bring the Peti- 
tion on behalf of an industry for the first time on appeal to this court. 
Defendant and Woodings-Verona asserted that any challenge to stand- 
ing in the Petition must have been raised during the administrative pro- 
ceedings before Commerce, which plaintiffs failed to do. Defendant and 
Woodings-Verona point to long settled law that “[a] reviewing court 
usurps the agency’s function when it sets aside the administrative de- 
termination upon a ground not theretofore presented and deprives the 
[agency] of an opportunity to consider the matter, make its ruling, and 
state the reasons for its action.” Unemploument Compensation Comm’n 


6 Title 19 of United States Code, Section 1673a(b) (1988) requires that an antidumping petition must be filed “on 
behalf of an industry”. 
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of Alaska v. Argon, 329 U.S. 148, 155 (1946). “[T]o preserve an issue for 
judicial review it must have been raised at the administrative level ‘at 
the time appropriate under [the agency’s] practice.’” Al Tech Specialty 
Steel Corp. v. United States, 11 CIT 372, 376, 661 F.Supp 1206 (1987) 
(quoting United States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37 
(1952). 

However, plaintiffs justified their delay in raising this objection on 
the ground that the lateness of Mann Edge’s submission precluded a 
timely challenge before Commerce. Alternatively, they contended that a 
challenge to standing, similar to a claim of absence of judicial subject 
matter jurisdiction, materially affected Commerce’s jurisdiction and 
cannot be waived. (See Alliance of American Insurers v. Cuomo, 854 
F.2d 591, 605 (2d Cir. 1988).) 

The first issue that this court must address is whether the belated fil- 
ing of an opposition by Mann Edge reasonably prevented plaintiffs from 
timely raising the standing issue during the administrative proceedings 
before Commerce. Mann Edge’s opposition was submitted little more 
than two weeks before Commerce issued its final determination. The re- 
cord did not indicate that Commerce notified plaintiffs prior to the final 
determination of any standing determination it made, or any action, 
such as an investigation, it would take as a result of Mann Edge’s 
opposition. 

Consequently, the court finds that in light of the late opposition filed 
by Mann Edge, plaintiffs could not reasonably have challenged Wood- 
ings-Verona’s standing during the administrative proceedings before 
Commerce. Because the court determines that plaintiffs properly raise 
the issue now, the court must next determine whether substantial evi- 
dence supports Commerce’s determination concerning standing. 

The final determination was silent on the issue of Woodings-Verona’s 
standing to bring the Petition. The final determination ignored the op- 
position filed by Mann Edge entirely and provided no indication as to 
why Commerce did so. For example, Commerce did not elucidate 
whether the opposition was disregarded because it was introduced after 
the regulatory deadline for submission of standing challenges.7 Simi- 
larly, Commerce failed to indicate whether it determined that only a 
timely filed opposition would compel Commerce to investigate the peti- 
tioner’s standing. If, in fact, Commerce adopted this position, then it 
failed to support its implicit finding that the petitioner’s standing to file 
the petition on behalf of the industry is not a fundamental jurisdictional 
requirement that is challengeable at any time. 

As a result of Commerce’s failure to provide any indication of the 
course of conduct it pursued after receiving Mann Edge’s opposition, the 
Court finds that Commerce’s determination regarding standing is not 


7 Title 19 of Code of Federal Regulations, Section 353.31(c)(2) (1992) provides that Commerce “will not consider any 
allegation in an investigation that the petitioner lacks standing unless the allegation is submitted, together with sup- 
porting factual information, not later than 10 days before the scheduled date for the Secretary’s preliminary determi- 
nation.” 
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supported by substantial evidence. The court accordingly grants plain- 
tiffs’ request for remand to Commerce. Upon remand, Commerce is in- 
structed to specify the course of conduct taken as a result of the 
opposition filed by Mann Edge, in addition to the underlying reasons for 
its determination. 


CONCLUSION 


For the reasons provided above, this court holds that Commerce’s fi- 
nal determination regarding sales at less than fair value of heavy forged 
hand tools, including hammers/sledges, bars/wedges, picks/mattocks, 
and axes/adzes from the PRC was, in part, supported by substantial evi- 
dence and in accordance with law. Accordingly, Commerce’s determina- 
tion is sustained in part, and plaintiffs’ motion for remand is granted in 
part. 


(Slip Op. 92-196) 


Cur. BsELLAND SEaroops A/S (Now NoRWEGIAN SALMON A/S), ET AL., PLAIN- 
TIFFS uv. UNITED STATES, ET AL., DEFENDANTS, AND COALITION FOR FAIR 
ATLANTIC SALMON TRADE, DEFENDANT-INTERVENOR 


Court No. 91-05-00364 


[Final determination by International Trade Commission is reversed and remanded. 
Decision is reserved on plaintiffs’ challenge to final determination by International Trade 
Administration. ] 


(Dated October, 23 1992) 


Mudge Rose Guthrie Alexander & Ferdon (N. David Palmeter and Jeffrey S. Neeley), for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer), 
with Robert J. Heilferty, of counsel, Office of the Chief Counsel for International Trade, 
United States Department of Commerce, for defendant. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, United 
States International Trade Commission (William Kane), for defendant. 

Collier, Shannon, Rill & Scott (Michael Coursey), for defendant-intervenor. 


MEMORANDUM AND ORDER 

GOLDBERG, Judge: Plaintiffs, Norwegian Salmon A/S, et al., bring this 
action under section 516A of the Tariff Act of 1930, as amended, 19 
U.S.C. §§ 1516a(a)(2)(A) (ID and 1516a(a)(2)(B) (1988), challenging 
the final affirmative antidumping determination by the United States 
Department of Commerce, International Trade Administration (“Com- 
merce”) in Fresh and Chilled Atlantic Salmon from Norway, 56 Fed. 
Reg. 7661 (1991), Commerce’s final affirmative countervailing duty de- 
termination in Fresh and Chilled Atlantic Salmon from Norway, 56 
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Fed. Reg. 7678 (1991), the final affirmative injury determination by the 
U.S. International Trade Commission (“Commission”) in Fresh and 
Chilled Atlantic Salmon From Norway, Inv. Nos. 701-TA-302, 
731-TA-454 (Final), USITC Pub. 2371 (April 1991), and the antidump- 
ing and countervailing duty orders entered therefrom. 

This matter is before the court pursuant to plaintiffs’ motion for re- 
view of the administrative determinations upon the agency record un- 
der USCIT Rule 56.1. The court has jurisdiction under 28 U.S.C. 
§ 1581(c) (1988). The court reverses and remands the Commission’s de- 
termination. The court reserves decision on its review of the challenged 
Commerce determinations pending the remand results from the Com- 
mission. 


THE MERCHANDISE 


The product covered by the contested orders is the species Atlantic 
salmon (Salmon salar). Atlantic salmon is a whole or nearly-whole fish, 
typically (but not necessarily) marketed gutted, bled, and cleaned, with 
the head on. It is typically packed in fresh-water ice. The challenged or- 
ders do not cover fillets, steaks, or other cuts of Atlantic salmon, or fro- 
zen, canned, smoked or otherwise processed Atlantic salmon. See Fresh 
and Chilled Atlantic Salmon From Norway, 55 Fed. Reg. 11418 (1990); 
and Fresh and Chilled Atlantic Salmon From Norway, 55 Fed. Reg. 
11423 (1990). Prior to January 1, 1989, imports of Atlantic salmon were 
classified under item 110.2045 of the Tariff Schedules of the United 


States Annotated. After that time, imports of Atlantic salmon were clas- 
sified under items 0302.12.0060.8 and 0302.12.0065.3 of the Harmo- 
nized Tariff Schedules of the United States. 


NATURE OF ATLANTIC SALMON INDUSTRY 


The Atlantic salmon industry operates on a three-year production cy- 
cle. Salmon eggs are hatched and the salmon is grown through their fry 
and parr stages in fresh-water tanks. After approximately 18 months, 
the salmon “smoltify.” The smolt are placed in the ocean in large pens or 
cages where they grow to market size adult fish over a period of 18 to 24 
months. Harvesting begins in late summer/early fall and continues un- 
til the following late spring/early summer. 


BACKGROUND 


On February 28, 1990, the Coalition for a Fair Atlantic Salmon Trade, 
representing domestic producers of fresh Atlantic salmon, filed a peti- 
tion with Commerce alleging that imports of fresh Atlantic salmon from 
Norway were being sold in the United States at less than fair value, that 
the imports were being subsidized by a party described by 19 U.S.C. 
§ 1671(a)(1) (1988), and that these imports were causing material in- 
jury to a United States industry. On March 20, 1990, Commerce initi- 
ated antidumping and countervailing duty investigations. Fresh and 
Chilled Atlantic Salmon from Norway, 55 Fed. Reg. 11418 (1990) and 55 
Fed. Reg. 11423 (1990). 
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On April 17, 1990, the Commission made a preliminary determina- 
tion that there was a reasonable indication that an industry in the 
United States was materially injured by reason of allegedly subsidized 
and less than fair value imports of fresh and chilled Atlantic salmon 
from Norway. Fresh and Chilled Atlantic Salmon from Norway, Inv. 
Nos. 701-TA-302, 731-TA-454 (Preliminary), USITC Pub. No. 2272 
(1990). 

Upon request by petitioner, Commerce extended the time for making 
its preliminary subsidy determination to no later than June 21, 1990. 
On June 29, 1990, Commerce issued a preliminary determination that 
benefits, which constituted subsidies within the meaning of 19 U.S.C. 
§ 1671(a)(1), were being provided to producers or exporters in Norway 
of fresh and chilled Atlantic salmon. Fresh and Chilled Atlantic Salmon 
from Norway, 55 Fed. Reg. 26727 (1990). In addition, Commerce di- 
rected the U.S. Customs Service to suspend liquidation of all entries of 
fresh and chilled Atlantic salmon from Norway, and it ordered a cash de- 
posit or bond for all entries of this product equal to NOK 0.77/kilogram, 
the amount of the preliminarily determined net subsidy. Jd. 

On August 3, 1990, the petitioner alleged that, based upon the price 
information provided in questionnaire responses, Norwegian sales to 
third countries were being made below the cost of production. Com- 
merce determined that petitioner presented sufficient information to 
support its allegation and commenced a cost of production investigation 
on August 20, 1990. See Fresh and Chilled Atlantic Salmon from Nor- 
way, 55 Fed. Reg. 40418 (1990). 

On October 3, 1990, Commerce issued a preliminary determination 
that imports of fresh and chilled Atlantic salmon from Norway were be- 
ing, or were likely to be, sold in the United States at less than fair value. 
Id. Commerce ordered that cash deposits or a bond be required on the 
subject imports in the amount of the estimated preliminary dumping 
margins, which for most of the investigated Norwegian firms ranged 
from 1.6 to 4.9 percent ad valorem. Id. 

Following Commerce’s affirmative preliminary determinations, the 
Commission instituted final material injury investigations. Fresh and 
Chilled Atlantic Salmon from Norway, 55 Fed. Reg. 31246 (1990) (final 
countervailing duty investigation); and Fresh and Chilled Atlantic 
Salmon from Norway, 55 Fed. Reg. 45867 (1990) (final antidumping in- 
vestigation). 

On October 28, 1990, Commerce terminated suspension of liquida- 
tion in accordance with article 5, paragraph 3 of the Agreement on Inter- 
pretation and Application of Articles VI, XVI, and XXIII of the General 
Agreement on Tariffs and Trade. Fresh and Chilled Atlantic Salmon 
from Norway, 56 Fed. Reg. 7678 (Final) (1991). 

Commerce issued a final affirmative determination on February 25, 
1991 that imports of Atlantic salmon from Norway were being, or were 
likely to be, sold in the United States at less than fair value as provided 
in Section 735 of the Tariff Act of 1930, as amended (19 U.S.C. 1673d(a) 
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(1988)), Fresh and Chilled Atlantic Salmon from Norway, 56 Fed. Reg. 
7661 (1991); and that certain benefits which constitute subsidies within 
the meaning of Section 701 of the Tariff Act of 1930, as amended, were 
being provided to producers and exporters in Norway of fresh and 
chilled Atlantic salmon. Fresh and Chilled Atlantic Salmon from Nor- 
way, 56 Fed. Reg. 7678 (1991). 

In its final determination on April 1, 1991, the Commission, with Act- 
ing Chairwoman Anne E. Brunsdale dissenting, affirmed its prelimi- 
nary determination that the domestic Atlantic salmon industry was 
materially injured by reason of subsidized and less than fair value im- 
ports of fresh and chilled Atlantic salmon from Norway. Fresh and 
Chilled Atlantic Salmon from Norway, Inv. Nos. 701-TA-454 and 
701-TA-302 (Final), USITC Pub. 2371 (April 1991); see also Fresh and 
Chilled Atlantic Salmon from Norway, 56 Fed. Reg. 14535 (1991). 

Thereafter, plaintiffs commenced this action challenging various as- 
pects of Commerce’s subsidy and antidumping determinations and the 
Commission’s injury determination. 


STANDARD OF REVIEW 


The court does not conduct a de novo review of determinations by 
Commerce and the Commission in antidumping and countervailing 
duty cases. Zenith Radio Corp. v. United States, 437 U.S. 4438 (1978). In- 
stead, the court is charged to hold unlawful any determination which is 
not supported by substantial evidence on the record, or otherwise not in 
accordance with law. 19 U.S.C. § 1516a(b)(1) (1988). 

Substantial evidence is more than a mere scintilla. See Carlisle Tire & 
Rubber Co. v. United States, 9 CIT 520, 622 F. Supp. 1071 (1985). It is 
defined as “such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Rhone Poulenc, S.A. v. United 
States, 8 CIT 47, 50, 592 F. Supp. 1318, 1321 (1984) (citation omitted). 
The possibility of drawing two inconsistent conclusions from the evi- 
dence does not prevent the agency’s finding from being supported by 
substantial evidence. Consolo v. Federal Maritime Commission, 383 
U.S. 607, 620 (1966). This standard of review accords deference to an 
agency’s conclusions. It is not the court’s function to decide that it would 
have made another decision on the basis of the evidence. Matsushita 
Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 54, 750 F.2d 927, 936 
(1984). 

However, the court should not defer to an interpretation of a statute 
by an agency which alters the clearly expressed intent of Congress, 
Board of Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 
U.S. 361, 368 (1986), or where “there are compelling indications that 
that interpretation is incorrect” Borlem S.A. v. United States, 8 Fed. Cir. 
(T)__, 913 F.2d 933, 937 (1990). Moreover, the court should not ac- 
cord deference to an agency’s decision that is based on inadequate analy- 
sis. USX Corp. v. United States, 11 CIT 82, 88, 655 F. Supp. 487, 492 
(1987). The court will affirm the determinations of Commerce and the 
Commission if they are reasonable and supported by the record as a 
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whole, even where there is evidence which detracts from the substanti- 
ality of the evidence. Atlantic Sugar, Ltd. v. United States, 2 Fed. Cir. (T) 
130, 136, 744 F.2d 1556, 1563 (1984). 


DISCUSSION 


Plaintiffs challenge the Commission’s causation finding in this case. 
Specifically, they argue that: (1) the Commission’s determination that 
the volume of Norwegian imports is “significant” is unsupported by 
substantial evidence because the Commission improperly minimized 
the evidentiary weight of volume data from 1990; (2) the Commission’s 
determination that Norwegian imports depressed prices to a significant 
degree is not supported by substantial evidence; and (3) the Commis- 
sion’s determination that Norwegian imports were negatively impact- 
ing the domestic industry at the time it made its determination is not 
supported by substantial evidence and is contrary to law. 

The court reverses the Commission’s material injury determination 
and remands the case to the Commission. Specifically, the court finds 
that the Commission improperly gave diminished weight to the volume 
data of the subject imports in 1990. The court further finds that the 
Commission’s determination that the subject imports were negatively 
impacting the domestic industry in March 1991 is unsupported by sub- 
stantial evidence and contrary to law. The court need not decide 
whether the Commission’s price depression determination is supported 
by substantial evidence since it reverses the Commission’s determina- 
tion on other grounds. 

Plaintiffs also argue that Commerce’s final affirmative determina- 
tions of subsidies and sales at less than fair value are unsupported by 
substantial evidence and are not in accordance with law. The court re- 
serves decision on these issues in light of its decision regarding the Com- 
mission portion of this case. 


A. The Commission’s Determination Regarding Volume of Imports: 
Plaintiffs assert that the Commission’s material injury determina- 
tion should be reversed because its determination that the volume of 
Norwegian imports was significant is unsupported by substantial 
evidence. 
In an antidumping or countervailing duty investigation, the Commis- 
sion must determine whether: 


(A) an industry in the United States — 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United States is materi- 
ally retarded, 
by reason of imports * * *. 
19 U.S.C. §§ 1671d(b)(1) (1988) and 1673d(b)(1) (1988) (emphasis 
added). 
To make its material injury determination, the Commission must 
consider four factors: 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 47, NOVEMBER 18, 1992 


(I) the volume of imports of the merchandise which is the subject 
of the investigation, 
(II) the effect of imports of that merchandise on prices in the 
United States for like products, and 
(III) the impact of imports of such merchandise on domestic pro- 
ducers of like products, but only in the context of production opera- 
tions within the United States; and 
(ii) * * * other economic factors as are relevant to the deter- 
mination regarding whether there is material injury by reason 
of imports. 


19 U.S.C. § 1677(7)(B)(i) & (ii) (1988) 

In considering the volume of imports factor, the Commission must 
consider whether the volume of subject imports, or any increase in that 
volume is significant. 19 U.S.C. § 1677(7)(C)(i) (1988). 

The Commission’s finding that the domestic Atlantic salmon indus- 
try was materially injured hinged on its analysis of the volume of im- 
ports factor, namely, the “large increase in Atlantic salmon imports 
from Norway during the period of investigation through 1989.” Fresh 
and Chilled Atlantic Salmon from Norway, USITC Pub. No. 2371 at 21. 
In fact, this volume data was the pivotal starting point in the Commis- 
sion’s analysis of the remaining three factors — the effect of Norwegian 
imports on prices, their impact on domestic producers of like products, 
and other relevant economic factors. 

In its consideration of the volume of imports factor, the Commission 
determined that the volume of subject imports surged from 1987 to 
1989, reaching 7.6 million kilograms in 1987, 8.9 million kilograms in 
1988, and 11.4 million kilograms in 1989. Fresh and Chilled Atlantic 
Salmon from Norway, USITC Pub. No. 2371 at A-43 (1991). However, 
the volume of imports decreased in 1990 to 7.7 million kilograms; and 
the Commission reported no data on the volume of Norwegian imports 
in 1991. Id. 

The Commission placed great emphasis on the volume of imports for 
the period 1987 through 1989 and assigned reduced weight to the data 
regarding the volume of imports in 1990. It gave “less weight to the re- 
cent decline in imports in 1990 because it appear[ed] to be largely the 
result of the filing of the petition and/or the imposition of provisional an- 
tidumping and countervailing duties.” Jd. at 17. The Commission 
claims that this proposition is supported by the record since the drop in 
Norwegian Atlantic salmon imports was “most pronounced since July, 
1990, subsequent to Commerce’s preliminary CVD determinations.” Id. 
at 17-18. Accordingly, the Commission found the “volumes of imports 
from Norway over the period of investigation, and the increases in those 
volumes from 1987 to 1989” to be significant. Jd. at 18. 

Furthermore, when imports decrease after the filing of an; antidump- 
ing or countervailing duty determination, or after the imposition of such 
duties, the Commission maintains that it may properly presume that 
this decrease is a result of such filing or duty imposition. In this case, the 
Commission argues that there is a legal presumption that the Norwe- 
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gians decreased the volume of subject imports in 1990 as a result of the 
imposition of countervailing duties on that merchandise. 

Plaintiffs assert that the Commission’s material injury determina- 
tion is flawed. Plaintiffs contend that the Commission erred in assign- 
ing less evidentiary weight to the 1990 data. They claim that the record 
evidences that the decline in Norwegian imports in 1990 is not attribut- 
able to the presumptive effect of the imposition of antidumping and 
countervailing duties, but rather to the appreciation of the Norwegian 
kroner against the U.S. dollar. 

In Matsushita Elec. Indus. Co. v. United States, the court held that in 
that review, the “antidumping order * * * can be presumed to distort the 
meaningfulness of observable data regarding present conduct in the 
U.S. market.” Matsushita Elec. Indus. Co. v. United States, 6 CIT 25, 34, 
569 F. Supp. 853, 862 (1983), reh’g denied 6 CIT 187, 573 F. Supp. 122 
(1983), rev'd on other grounds, 3 Fed. Cir. (T) 44, 750 F.2d 927 (1984) 
(emphasis added). While there may be a presumptive effect regarding 
the imposition of antidumping or countervailing duties, it is, in this 
court’s view, a rebuttable one. 

In her dissent to the Commission’s final injury determination, Acting 
Chairwoman Brunsdale argued that there is not substantial evidence to 
support the Commission’s finding regarding the effect of the imposition 
of the duties. To the contrary, she found that there was substantial evi- 
dence in the record to support plaintiffs’ argument and rebut this “pre- 
sumption.” 

Specifically, Acting Chairwoman Brunsdale’s dissent indicates that 
the record shows that between January and December of 1990, the Nor- 
wegian kroner appreciated 15 percent against the U.S. dollar, while it 
depreciated slightly against the currencies of Norway’s major custom- 
ers in the EC. Fresh and Chilled Atlantic Salmon from Norway, USITC 
Pub. No. 2371 at 34 (dissent), (citing Resp. ITC Preh. Br. Exh. 17). An- 
tidumping and countervailing duty petitions were filed in the United 
States in February, 1990. Similar antidumping proceedings were under- 
taken in the European Economic Community [“EC”] at about the same 
time. Jd. at 33. Norwegian imports declined in the United States in 1990, 
as the dollar declined. Yet, Norwegian imports rose in EC countries, de- 
spite the antidumping proceedings there. Jd. Norwegian imports to EC 
countries increased almost 56 percent from 1989, as the European cur- 
rencies appreciated slightly against the kroner. Jd., (citing Resp. ITC 
Preh. Br. Exh. 15). 

Acting Chairwoman Brunsdale also found that the case of Sea Star In- 
ternational, a Norwegian exporter of Atlantic salmon, contravenes the 
Commission’s presumption. She explains that the record shows that Sea 
Star, a Norwegian exporter of Atlantic salmon, was preliminarily found 
to be receiving countervailable subsidies. Fresh and Chilled Atlantic 
Salmon from Norway, USITC Pub. No. 2371 at 34. She also points out 
that Sea Star was the only Norwegian exporter preliminarily found not 
to be dumping Atlantic salmon in the United States. Id. Thus, after the 
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preliminary countervailing duty was terminated on October 28, 1990, 
Sea Star’s salmon was not subject to any antidumping or countervailing 
duties upon entry into the United States until Commerce rendered its 
final countervailing duty order on April 5, 1991. Id. Despite the absence 
of any antidumping or countervailing duties on their merchandise dur- 
ing the end of 1990, Sea Star’s sales to the United States plummeted. Id. 
Therefore, Acting Chairwoman Brunsdale concluded that the Commis- 
sion’s volume finding was not supported by the record. 

In its rejection of the 1990 data, the Commission relies solely on its 
presumption that Norwegian imports declined in 1990 in response to 
the filing of antidumping and countervailing duty petitions or the impo- 
sition of additional duties. The Commission summarily dismissed plain- 
tiffs’ adverse evidence, stating: 


Respondents claim that the decline in Norwegian imports in 1990 
was the result of the appreciation of the Norwegian kroner against 
the U.S. dollar * * *. Although it is possible that these factors may 
have played some role, they cannot entirely account for the drastic 
decline that occurred in the second half of 1990. 

USITC Pub. No. 2371 at 18. 

The Commission fails to explain, as it must, its conclusion that the de- 
crease in the volume of imports in 1990 cannot be the result of the appre- 
ciation of the Norwegian kroner against the U.S. dollar. See Bowman 
Transportation v. Arkansas-Best Freight System, 419 U.S. 281, 285 
(1974); see also Burlington Truck Lines v. United States, 371 U.S. 156, 
168 (1962). In addition, the Commission failed to distinguish, or merely 
acknowledge, record evidence that the volume of Norwegian imports to 
the EC increased, despite the fact that similar antidumping proceedings 
were underway there. Moreover, the Commission ignored the decrease 
in Sea Star’s U.S. sales data during the latter part of 1990. 

Thus, there is not substantial evidence on the record to support a find- 
ing by the Commission that the decline in imports in 1990 was the result 
of the imposition of antidumping and countervailing duties or that the 
volume of imports or the increase in that volume is significant. The 
court holds that the Commission improperly minimized the evidentiary 
weight of the 1990 volume data. 


B. The Commission’s Determination Regarding Present Material 
Injury: 

In an antidumping or countervailing duty investigation, the Commis- 
sion must determine whether an industry in the United States is mate- 
rially injured by reason of imports. 19 U.S.C. §§ 1671d(b)(1) (1988) 
and 1673d(b)(1) (1988) (emphasis added). 

Both plaintiffs and defendants agree that the material injury statutes 
require the Commission to make a present material injury determina- 
tion. However, their interpretations of what constitutes a present injury 
differ. The Commission argues that the continuing effects of an injury 
which occurred in the past can constitute present injury. Plaintiffs con- 
tend that the injury itself must be occurring in the present, and that the 
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effects of a previous injury, being felt presently, cannot constitute pre- 
sent injury. 

The legislative history of the material injury statutes demonstrates 
that Congress intended to require the Commission “to determine 
whether an industry in the United States is being * * * [materially] in- 
jured.” S. Rep. No. 49, 96th Cong., 1st Sess. 86 (1979) (emphasis 
added). Case law further explains that the purpose of the antidumping 
and countervailing duty scheme is to “equalize competitive conditions” 
between exporters and a domestic industry. National Knitwear & 
Sportswear Ass’n v. United States, 15CIT__, 779 F. Supp. 1364, 1372 
(1991). Thus, it is evident that these duties are remedial, and not penal, 
retaliatory or compensatory. See National Knitwear, 779 F. Supp. at 
1372; Chaparral Steel Company v. United States, 8 Fed. Cir.(T)__, 
901 F.2d 1097, 1103 (1990) (quoting S. Rep. No. 1298, 93rd Cong., 2d 
Sess. 123, reprinted in U.S.C.C.A.N. 7186, 7267); and S. Rep. No. 1221, 
92nd Cong., 2d Sess. 8 (1972). 

Furthermore, both the Court of Appeals for the Federal Circuit and 
this court have interpreted the material injury statutes to charge the 
Commission with determining “whether an industry suffers present 
injury.” Chaparral Steel Co. v. United States, 901 F.2d at 1104 (citing 
American Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. Supp. 
1273, 1276) (emphasis added); see also British Steel Corp. v. United 
States, 8 CIT 86, 90, 593 F. Supp. 405, 408 (1984). 

Moreover, the court has recognized the necessity and desirability of 
harmonizing the antidumping and countervailing duty laws with the in- 
ternational agreements they were intended to implement, including the 
Agreement on Implementation of Article VI of the General Agreement 
on Tariffs and Trade (“GATT”). See Matsushita Elec. Indus. Co. v. 
United States, 6 CIT at 31, 569 F. Supp. at 859 (1983); and 19 U.S.C. 
§ 2503(a) (1988). The GATT emphasizes that dumped and subsidized 
imports must be causing injury, and not simply be a source of injury in 
the past. See Agreement on Implementation of Article VI of the GATT, 
Art. 3, para. 4 (evidence must show dumped imports are * * * causing 
injury); and Art. 9, para. 1 (duties shall remain “in force only as long as 
* * * necessary to counteract dumping which is causing injury”) (em- 
phasis added). 

Indeed, the Commission itself has interpreted the material injury 
statutes as directives to examine whether a domestic industry is cur- 
rently being injured by subsidized or less than fair value imports. See 
12-Volt Motorcycle Batteries from Taiwan, Inv. No. 731-TA-238 (Final), 
USITC Pub. No. 2213 (Aug. 1989) (“The time period for which we collect 
data —three years in most cases — merely serves as a historical frame of 
reference for an analysis of the current condition of the domestic indus- 
try at the time of the Commission’s determination.” ) (Emphasis added). 

Based upon the language of the statutes themselves, their legislative 
history, their interpretation by the courts, and the Commission itself, 
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this court holds that the Commission’s charge is to determine whether 
subject imports are causing present injury to the domestic industry. 

Thus, the question for the court is whether the Commission’s finding 
that imports from Norway were causing present material injury to the 
domestic industry at the time of the Commission’s determination was 
supported by substantial evidence. 

The material injury factor considered by the Commission which is 
most relevant to whether the Commission made a present injury deter- 
mination is the impact of subject imports on the domestic industry. To 
examine this impact, the Commission must evaluate all relevant eco- 
nomic factors which have a bearing on the state of the domestic indus- 
try. Relevant economic factors include, but are not limited to: 


(I) actual and potential decline in output, sales, market share, 
profits, productivity, return on investments, and utilization of ca- 
pacity; 

(II) factors affecting domestic prices; 

(III) actual and potential negative effects on cash flow, invento- 
ries, employment, wages, growth, ability to raise capital, and in- 
vestment; and 

(IV) actual and potential negative effects on the existing develop- 
ment and production efforts of the domestic industry, including ef- 
forts to develop a derivative or more advanced version of the 
product. 


19 U.S.C. § 1677(7)(C)(iii) (1988). 

The Commission must consider these economic factors within the 
context of the business cycle of the Atlantic salmon industry. Id. 

Relying on a “lingering effects” theory, the Commission found that 
subject imports impacted negatively on the domestic industry in three 
ways. First, declining prices on domestic Atlantic salmon from 
mid-1988 to 1989, allegedly resulting from the presence of Norwegian 
imports in the marketplace, caused a decrease in U.S. sales revenue in 
1989. Fresh and Chilled Atlantic Salmon from Norway, USITC Pub. No. 
2371 at 20. The decrease in U.S. sales revenue contributed to operating 
losses for the domestic industry in 1989. Jd. These losses, in turn, in- 
creased cash-flow pressures. Jd. Since the salmon industry operates ona 
three year production cycle, producers must absorb feeding, labor and 
overhead costs for several years before receiving any revenues from the 
adult fish. The Commission found that these cash flow pressures caused 
the largest U.S. producer, Ocean Products, to sell salmon in 1989 before 
they reached maturity, sacrificing a higher price per pound in order to 
generate revenues to continue operations. Id. at 20-21. 

Second, the Commission found it “likely that the leveling off of pro- 
duction of juvenile salmon in 1990 was a response to the depressed 
prices prevailing in 1989.” Fresh and Chilled Atlantic Salmon from 
Norway, USITC Pub. No. 2371 at 21. 

Third, the ITC found that bank financing for the U.S. industry was 
more difficult to obtain because of the low prices in 1988 and 1989 or the 
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oversupply of Norwegian salmon. Fresh and Chilled Atlantic Salmon 
from Norway, USITC Pub. No. 2371 at 20-21. 

All of the Commission’s examples of negative impact on the domestic 
industry appear to be effects of an injury which occurred in 1989. The 
Commission justified its claimed present material injury determination 
by finding “‘present’ injury in the form of continuing effects.” [TC Op- 
position Brief at 35; and Fresh and Chilled Atlantic Salmon from Nor- 
way, USITC Pub. No. 2371. The Commission stated that “the effects of 
the large increase in Atlantic salmon imports from Norway during the 
period of investigation through 1989 are being felt presently by the 
young U.S. industry in such forms as financial losses, a scaled-back size, 
and difficulty in obtaining capital. Fresh and Chilled Atlantic Salmon 
from Norway, USITC Pub. No. 2371 at 21 (emphasis added). The Com- 
mission contends that these “lingering effects” are evidence that the do- 
mestic industry is being injured. 

The Commission also argues that the consideration of these “linger- 
ing effects” in its present material injury analysis is consistent with the 
Commission’s duty to evaluate the impact of imports “within the con- 
text of the business cycle and conditions of competition that are distinc- 
tive to the affected industry.” See 19 U.S.C. § 1677(7)(C)(iii). The 
legislative history of 19 U.S.C. § 1677(7)(C)(ii) explains that its text was 
passed to clarify that the Commission “should not examine the health or 
condition of an industry in any abstract sense * * * [but] in the context 
of the dynamics of that particular industry sector.” H. R. No. 40, 100th 
Cong., lst Sess. 128 (1987). Congress also instructed the Commission to 
closely examine whether the business cycle of an industry is causing 
current industry data to indicate that the industry is not being injured, 
when in fact, it is. For example: 


[I]n the livestock sector, certain factors relating to the state ofa par- 
ticular industry within that sector may appear to indicate a favor- 
able situation for that industry when in fact the opposite is true. 
Thus, gross sales and employment in the industry producing beef 
could be increasing at a time when economic loss is occurring, i.¢., 
cattle herds are being liquidated because prices make the mainte- 
nance of the herds unprofitable. 


S. Rep. No. 96-249, 96th Cong., 1st Sess. 88 (1979). 

The court recognizes that 19 U.S.C. § 1677(7)(C)(iii) directs the Com- 
mission to consider the material injury factors in the context of an in- 
dustry’s business cycle. However, this section does not authorize the 
Commission to base a material injury determination on the lingering ef- 
fects of a past injury. Rather, it instructs the Commission to more thor- 
oughly examine the factors in its material injury;analysis where there is 
a possibility that negative effects of a present injury are latent. 

In the court’s view, to fulfill the present material injury requirement, 
the Commission must find that an American industry is currently being 
injured. A determination that the effects of a previous injury are pres- 
ently being felt will not suffice. To permit these lingering effects to sat- 
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isfy the present injury requirement of 19 U.S.C. §§ 1671d(b)(1) and 
1673d(b)(1) would frustrate the solely remedial purpose of the an- 
tidumping and countervailing duty statutes, which are intended to 
“equalize competitive conditions between the exporter and American 
industries affected.” Imbert Imports, Inc. v. United States, 67 Cust. Ct. 
569, 576, 331 F. Supp. 1400, 1406 n. 10 (1971) aff'd, 60 CCPA 123, CAD 
1094, 475 F.2d 1189 (1973) (citing C.J. Tower & Sons v. United States, 
21 CCPA 417, T.D. 46,943, 71 F.2d 438 (1934)). Therefore, the court 
finds the Commission’s affirmative material injury determination un- 
supported by substantial evidence and contrary to law. 


CONCLUSION 


For the reasons provided above, the court reverses the Commission’s 
final affirmative injury determination as unsupported by substantial 
evidence and contrary to law. The court remands the case to the Com- 
mission. On remand, the court directs the Commission to reevaluate the 
record in this case in accordance with the directions provided herein, 
gather any necessary evidence, and determine whether this industry 
was being materially injured by subject imports from Norway at the 
time of the Commission’s final determination. 


(Slip Op. 92-197) 
TANDON CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 89-12-00658 


[Plaintiff challenges the Customs Service’s denial of substitution same condition draw- 
back refunds for flexible disk drives. Plaintiff and defendant each move for summary judg- 
ment on question of fungibility. Held: There remains a genuine issue of material fact with 
respect to fungibility of the merchandise. Summary judgment is denied. ] 


(Dated October, 29, 1992) 


Stein, Shostak, Shostak & O’Hara (S. Richard Shostak and Marjorie Shostak), for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Carla Garcia-Benitez) for defendant. 


MEMORANDUM OPINION AND ORDER 


MuscravE, Judge: This case is before the Court on cross-motions for 
summary judgment. Plaintiff challenges the Customs Service’s decision 
to deny its claims for substitution same condition drawback refunds of 
duties on entries of flexible disk drives. The dispositive issue is whether 
the substituted disk drives, all of which contained a particular switch 
made by the OMRON Corporation, were fungible with the imported 
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disk drives, some of which contained switches made by a different 
manufacturer. Despite the assertions of both parties to the contrary, the 
Court finds that a genuine issue of fact remains as to the fungibility of 
the disk drives, and denies both motions for summary judgment. Rule 
56(c). 

Tandon submits the affidavits of the following people, who were em- 
ployed in the noted capacities at the relevant times: Ng Han-Lim, Pro- 
duction Manager in charge of manufacturing the subject disk drives; 
Virender Desraj Luthra, Manufacturing Manager in Singapore; and 
James W. Schultz, Customer Service Manager. The affidavits may be 
summarized as follows. 

Tandon manufactured model TM100-2 disk drives, including the sub- 
ject merchandise, in Taiwan. Beginning in late 1983, Tandon began 
making the TM100-2 disk drives using “track zero” switches made by 
OMRON as well as another supplier. In June 1984, IBM began to ques- 
tion the use of the OMRON switch. Declaration of Ng Han-Lim, at 3.On 
July 4, 1984, IBM notified Tandon to place the OMRON switch “on 
hold” until further notice. Declaration of Ng Han-Lim, Document 1. 
The July 4 notice states that IBM had experienced a failure rate of 25% 
out of a sample of 1000 OMRON switches. Id. 

On July 9,1984, after testing the OMRON switch “extensively” and 
finding “no major problem with it,” IBM released the hold and author- 
ized Tandon to continue using the switch in the disk drives. Declaration 
of Ng Han-Lim, Declaration Document 2. 


IBM renewed its complaints about the OMRON switch in August and 
September of 1984. Tandon performed tests on the switches, which 
were successful, and informed IBM. Declaration of Ng Han-Lim, at 5. 
Nevertheless, in October, IBM required Tandon to replace all of the OM- 
RON switches. An IBM employee stated in a letter, 


I think we are in agreement now, that there exists a problem with 
the OMRON Track ‘0’ switch sticking intermittently, and that the 
problem can be isolated to a vintage of Tandon Drives(s) manufac- 
tured during a March and April 1984 timeframe. Failure analysis 
data presented during our October 16th, 1984 meeting supports 
this position. I think we are in further agreement that Drive(s) with 
Omron Switch(s) [sic] manufactured during timeframes other than 
March and April [sic] 1984 do not exhibit this problem. 


Declaration of James W. Schultz, Declaration Document 1. Tandon then 
sent a team of employees to sort all of the disk drives in IBM’s inventory 
and take those containing OMRON switches from IBM to replace the 
OMRON switch. The sorting was done by simple visual inspection, 
which did not require disassembly or modification of the drives. Decla- 
ration of James W. Schultz, at 1. After sorting, the disk drives were ex- 
ported to Singapore for replacement of the switch. Jd. at 2. 

Not all of the disk drives sold to IBM at the time contained the OM- 
RON switch, but no record survives of what proportion or what specific 
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shipments contained the OMRON switch. Declaration of Virender Des- 
raj Luthra, at 2. 

Despite IBM’s complaints and the statement that Tandon was “in 
agreement” about the disk drives, one of the Tandon declarants “re- 
main[s] unconvinced that the issue of the track zero switch justified a 
return of [the] products.” Declaration of Ng. Han-Lim, at 6. Tandon 
made the same disk drives for other customers during the same period, 
and received no other complaints. Id. at 6; Declaration of Virender Des- 
raj Luthra, at 2; Declaration of James W. Schultz, at 3. 

Summary judgment “shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a 
matter of law.” Rule 56(d). All ambiguities are to be resolved and all rea- 
sonable inferences drawn in favor of the party opposing summary judg- 
ment. Carter Footwear v. United States, 10 CIT 618, 620 (1986). If there 
remains a dispute about a fact such that a reasonable trier of fact could 
return a verdict against the movant, summary judgment must be de- 
nied. Bantam Travelware v. United States, 11 CIT 137,139 (1987). 

The leading judicial construction of 19 U.S.C. § 1313(j)(2) is Guess? 
Inc. v. United States, __— Fed. Cir.(T)___—, 944. F.2d. 855 (1991). Guess 
exported denim apparel bearing labels identifying it as made in the 
United States, while importing allegedly fungible articles bearing labels 
indicating a different national origin. The motion court granted sum- 
mary judgment based on a letter from the import manager of Guess to 
the Customs Service which stated that “domestically produced gar- 
ments are the only one [sic] shipped overseas as our foreign customers 
demand the Made in U.S. Label * * *.” Guess? Inc. v. United States, 14 
CIT__,__—, 752 F. Supp. 463, 465 (1990). Such a commercial prefer- 
ence, the Court held, destroys fungibility. Jd. 14 CIT at __, 752 F. 
Supp. at 467. 

The Court of Appeals reversed, noting that the motion court had prop- 
erly parsed the word “fungible,” but finding that the “existence and 
scope of foreign customers’ preference” for the merchandise was not un- 
disputed.Guess?, _—sFed.Cir.(T)at___—, 944. F.2d at 857. The regula- 
tion implementing § 1313(j)(2) defines fungible merchandise as 
“merchandise which for commercial purposes is identical and inter- 
changeable in all situations.” 19 C.F.R. § 191.2(1) (1991). After review- 
ing the legislative history of § 1313, the Court held that the regulation is 
a reasonable construction of the statute and is entitled to deference. 
Guess?, _ Fed. Cir.(T) at __—«, 944. F.2d at 858. 

The Court of Appeals found that affidavits before the motion court im- 
plied that the U.S.-made and foreign-made merchandise were fungible 
even among foreign customers, despite the letter to the Customs Service 
and statements that Guess believed some foreign customers may prefer 
the “Made in the U.S.A.” label. The Appellate Court concluded, “Why 
Guess exports only U.S.-made jeans is not controlling; whether some 
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foreign customers demand them because of their labelsis.” Jd. __ Fed. 
Cir.(T)at__—«, 944 F.2d at 858. 

Looking first to plaintiff's motion for summary judgment, the Court 
finds that a reasonable trier of fact could return a verdict against the 
plaintiffs. Specifically, viewing the evidence in the light most favorable 
to the government, a reasonable mind could conclude from the affidavits 
presented that the disk drives containing the OMRON switch were de- 
fective. Moreover, the evidence so viewed supports the inference that 
the exported drives not only failed more often’ than similar drives not 
containing OMRON switches, but more often than similar drives con- 
taining OMRON switches that were not made during March and April 
1984. Under these facts, the exported drives would not be commercially 
interchangeable even with disk drives containing only OMRON 
switches that were not made in March and April 1984. Accordingly, 
plaintiffs motion for summary judgment is denied. 

The government’s cross motion is more problematic. Viewing the evi- 
dence in the light most favorable to the plaintiff, the Court finds that a 
reasonable factfinder could determine that the exported disk drives did 
perform as well as the substituted drives. A reasonable mind could con- 
clude from the inconsistencies in test results reported by IBM and Tan- 
don that IBM’s complaints were a conservative reaction to the vagaries 
of imperfect testing methods, and Tandon’s exportation to “fix” the 
drives were an accommodation to an important customer. 

If, as might be surmised, the exported drives were functionally indis- 
tinguishable from the substituted merchandise and acceptable to all 
customers for such merchandise other than IBM, the situation closely 
resembles an example set forth by the motion court in Guess?: 


Guess poses a hypothetical situation in which an exporter who has 
been receiving drawback for a certain type of substituted merchan- 
dise can lose it suddenly because a single customer develops a pref- 
erence for some aspect of the merchandise which had not 
theretofore been considered relevant or important. With respect to 
this specter of future confusion, the Court notes only that it is nota 
predictable consequence of the holding in this opinion as applied to 
the facts of this case. Here, there was nothing sudden, unexpected, 
ephemeral, or fugitive about the customer preference for the gar- 
ments with the labels indicating that they were made in the United 
States. This was a standardized response. made by Guess to the 
general demands of its customers. * * * 


Guess?,14CIT at___, 752 F. Supp. at 467-68. 

The Court of Appeals emphasized that the regulation required that 
fungible merchandise is “for commercial purposes identical and inter- 
changeable inall situations.” Guess?, __ Fed. Cir.(T)at___—, 944 F.2d 
at 858. While this standard seems to imply that any customer preference 
defeats fungibility, the Court also indicated that the scope of customer 
preference, as well as its existence, is relevant to the inquiry. Guess?, 
___ Fed. Cir.(T) at__, 944 F.2d at 857. The hypothetical question of 
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fungibility in the face of an ephemeral customer preference is thus not 
clearly resolved by the Federal Circuit opinion. 

Viewed in this light, the affidavits and other documents before the 
Court do not dictate an answer to the decisive question of fungibility. A 
fuller development of facts is necessary. Such facts might include fur- 
ther details concerning IBM’s request that Tandon take possession of 
the disk drives, whether the drives were fully acceptable to other cus- 
tomers in their exported form, what portion of the market for these 
drives IBM constituted, and the fate of other OMRON equipped drives 
in the market. The government’s motion for summary judgment is 
therefore denied. 
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